
HANDBOOK FOR ONTARIO COUNTY 
ASSIGNED COUNSEL ATTORNEYS



I. INTRODUCTION
Ontario County is committed to providing quality representation to the indigent litigants in the Courts of the County.  It is paramount that attorneys assigned to represent the indigent in Ontario County under Ontario County’s Assigned Counsel Plan provide zealous and quality representation to their assigned clients at all stages of the legal process.  To that end, assigned attorneys must be familiar with and abide by the ethical requirements and rules of the courts in which they appear.  In addition, each attorney who accepts assignments to represent assigned clients also must be familiar with and follow the provisions in this Handbook.  This Handbook may be revised and updated from time to time in the discretion of the Conflict Defender.   The Conflict Defender and the Bar shall meet and confer regarding any substantive changes to the Assigned Counsel Handbook.
II. APPLICATION FOR PANEL MEMBERSHIP
Attorneys may apply to be on the list of attorneys who accept assigned cases in Ontario County by submitting an application on a form provided by the Conflict Defender’s Office.  Approval of the application must be obtained from the Conflict Defender.
The Ontario County Assigned Counsel Plan consists of three panel groups:  Criminal Courts, Family Court and Appeals.  The Criminal Courts Panel has separate lists for ABC Felonies, DE Felonies, misdemeanors and violations, SORA and parole violations.  The Family Court panel has separate lists for custody and visitation, child abuse and neglect and support violations.  The Appellate Panel consists of a criminal appeal panel and a family court appeal panel.
Assigned attorneys may apply to be on any of the above panels if they meet the following criteria:
a. are admitted to practice in the Courts of New York State and currently registered with the Office of Court Administration;

b. reside or maintain a law office in Ontario County.  In the event that there are not a sufficient number of attorneys on each particular panel with the experience, expertise and reasonable caseloads to handle the current assignments in Ontario County, the Conflict Defender may permit attorneys outside Ontario County to become members of the panel;

c. are familiar with and stay abreast of substantive family and/or criminal law as appropriate for each subpanel they wish to be on as required under paragraph III. d. below; 

d. have at least one years’ experience in criminal and/or family law for misdemeanor and/or family court assignments, and have completed the Appellate Division appeals training for appeals, as appropriate for each subpanel.  For criminal and family court cases, the Conflict Defender has the discretion to accept applicants with less than one year of experience depending upon the applicant’s qualifications;

e. have at least 2 years’ experience in criminal law including at least one year on the misdemeanor panel for participation on the DE felony panel and at least 5 years’ experience in felony criminal law including at least three years on the DE felony panel for participation on the ABC felony panel.  The Conflict Defender shall endeavor to set up second-chair or mentoring situations for attorneys wishing to gain experience for eligibility on the Felony panels;

f. agree to complete such continuing legal education and training requirements as set forth in Article III.d. below; 

g. have sufficient time, resources, knowledge and experience in the particular matters for which they accept assignments; 

h. be familiar with the NYSBA model practice standards;

i. agree to meet and abide by the caseloads standards of the NYSBA Revised Standards for Providing Mandated Representation; and 

j. agree to abide by this Handbook of the Assigned Counsel Plan. 

Assigned attorneys shall be disqualified from participation in the assigned counsel plan for any of the following reasons: (a) disbarment; (b) suspension from practice; (c) substantial failure to comply with any provision of this Handbook; (d) substantial failure to provide competent representation to assigned clients; (e) failure to maintain current registration with the Office of Court Administration.
III. REPRESENTATION STANDARDS:
Assigned attorneys must zealously represent the interests of a litigant from the time he or she is notified of the assignment until: (1) a disposition is reached; (2) other counsel is assigned or retained; or (3) an order terminating the appointment is rendered.  Assigned attorneys shall advise a litigant of his or her appeal rights, and timely file and serve any Notices of Appeal, Applications to proceed as a Poor Person and Applications for Stay, where appropriate.
Compliance with these Representation Standards will be monitored through review of vouchers detailing the work performed, the Conflict Defender’s personal observation of assigned attorneys’ court appearances, and the Conflict Defender’s consideration of any complaints received regarding assigned attorneys’ competence or conduct.
a. Practice Standards
[bookmark: _GoBack]Attorneys accepting criminal assignments shall be familiar with and abide by the American Bar Association’s Ten Principles of Public Defense Delivery Systems (2002), the New York State Bar Association’s Revised Standards for Providing Mandated Representation (2015) and the Office of Indigent Legal Service’s Standards and Criteria for the Provision of Mandated Representation (2012), copies of which are attached hereto. 
b. Client Contact 
Assigned attorneys must keep the client informed of the progress of the case.  Regular client contact should be initiated in criminal cases where the client is incarcerated within one business day of accepting the assignment, and in all other cases within three business days of accepting the appointment, unless an impending court appearance requires more immediate communication.  Attorneys should make every effort to meet with the client well in advance of the first court appearance with counsel and avoid waiting to meet with a client for the first time at the first court appearance with counsel.  Regular contact during the pendency of the case should continue as appropriate for the particular case.

c. Auxiliary Services.
If an assigned attorney believes that investigative, expert or other auxiliary services are necessary in a particular case, and the litigant is financially unable to obtain such services, the attorney must apply to the Court ex parte pursuant to County Law section 722-c for authorization to obtain such services at the cost of the County, and obtain a signed order from the Court authorizing such services.  A form for the necessary motion and order are available from the Conflict Defender’s Office.  
Interpreters should be hired as necessary when the circumstances of a case warrant it.  Attorneys should not rely on the interpreter hired by the court to be present in order to communicate with their clients.
The Conflict Defender’s Office maintains a list of experts, interpreters, investigators and social workers that shall be provided to assigned attorneys.  The person providing the auxiliary service shall, upon completion, submit a completed claim for payment to the assigned attorney who shall submit same to the Court with the attorney’s voucher for legal services rendered.
d. Training/CLE
All attorneys wishing to have their names added to or retained on assigned counsel panel lists for criminal or family Court assignments shall be required to document that they have allocated at least 50% of their Continuing Legal Education requirements to topics related to criminal law/procedure and/or family law as dictated by the panel(s) on which they serve.  If an attorney is a member of both the criminal and family law panels, 75% of their Continuing Legal Education requirements shall be related to both criminal and family law.  Attorneys shall certify completion of these training requirements to the Conflict Defender at the same time that their OCA registration and CLE certification is due.  The Conflict Defender shall continue to reimburse panel attorneys for reasonable and relevant CLE training as its budget permits.
Mandatory training may be required for assignment to particular types of cases. 
IV. PAYMENT OF CLAIMS
Upon accepting assignment of a case, the Conflict Defender’s Office shall issue to the attorney accepting the case a numbered voucher form for that particular case to be used to submit the claim at the end of the case.  All vouchers must be submitted for approval within thirty (30) days after completion of the case.  Completion of the case shall be defined as follows:
Criminal Cases:  Thirty (30) days begins to run on the expiry of the last date upon which a Notice of Appeal may be filed.  In cases where the disposition is a dismissal or an ACD, the time shall begin to run on the day the dismissal or ACD is granted by the Court.  If a Court order is required, the time shall not commence until the attorney receives the filed court order.  In bench warrant cases, the completion date is 30 days from the issuance of the warrant.  In those cases where a temporary or interim disposition is reached, a partial voucher may be submitted if the next scheduled Court appearance is not for more than three months. 
Family Court Cases:  Thirty (30) days begins to run on the last date upon which a Notice of Appeal may be filed.  In those cases where a temporary order is filed and served, a partial voucher may be submitted if the next scheduled Court appearance is not for more than three months. 
Partial Vouchers:  The County is required to account for all outstanding liabilities for each fiscal/calendar year.  Thus, attorneys must submit partial vouchers for each case that will not be complete by the end of the year no later than December 15 of each year.  In cases where a partial voucher is authorized, the Conflict Defender’s Office will thereafter issue a second voucher for submission at the end of the case.
A separate voucher is required for each assignment. Under no circumstances may one voucher be submitted which covers dispositions in more than one court, as each judge can only approve the voucher for services rendered in his/her court.  Where an attorney is assigned to represent a client on more than one matter in the same Court, by the same judge, during the same time period, and those matters are disposed of in the same Court, before the same judge, at the same time, a single voucher may be submitted indicating the separate matters and/or charges disposed of. 
Except as authorized under circumstances described in the paragraph above, each attorney must keep detailed time records for each client and each case for a client who has more than one case pending, since separate vouchers must be submitted for each case.  Time spent traveling or in Court representing more than one client, assigned or retained, must be apportioned among the several cases. The assigned attorney’s original signature must appear on the voucher to receive payment.  


a.  Time Billing
Billing shall be made according to a decimal system of 1/10th hour increments, to wit: Six (6) minutes equals .1, thirty (30) minutes equals .5, sixty (60) minutes equals 1.0.  Increments are to the nearest 1/10th hour (.2 not .23 or .19).  Time shall be divided between time spent in court and out of court.  
It is permissible to bill time spent traveling to and from court as out of court time only. Assigned attorneys must apportion the time actually spent traveling among the various cases handled on that same trip.  There shall be no charge for mileage within the confines of Ontario County.  The current IRS mileage rate will be used for travel outside the County, such as traveling to interview witnesses, traveling to interview clients at state prisons, travel to the Appellate Division Library in Rochester and other places.
Billing for legal research and writing over five (5) hours on a particular case requires submission of an attached itemization of the date, time and subject matter researched/written.  The Conflict Defender may require submission of the research/writing document for verification.
There shall be no reimbursement for preparing and submitting a voucher as it is not permissible to bill a retained client for preparing a bill.  The only costs associated with billing that may be billed to the County is for time devoted to preparing the following:  court orders for expert services, court orders for 722-d orders, and court orders, court certifications, and attorney affidavits for payment of compensation more than the statutory amount.
Attorneys shall be paid at the rates and maximum fee levels specified in County Law 722-b.  Currently the rates and limits are as follows:
1. Seventy-five Dollars ($75.00) per hour for felonies (except capital cases), appeals, SORA hearings, parole violations and appeals, felony probation violations and family court representation, up to $4,400.00; and  
2.  Sixty Dollars ($60.00) per hour for misdemeanors, lesser offenses where no felony is charged, and misdemeanor probation violations, up to $2,200.00.Fees for more than the statutory limit require an attorney affidavit of extraordinary circumstances and an order and voucher signed by the court.  Forms for submission of the Affidavit and Order are available from the Conflict Defender’s Office.


b.  Expenses
Long distance calls involving a toll shall be reimbursable as long as the date and the exact amounts are set forth on the voucher. An attorney may be required to attach copies of phone bills for long distance calls which aggregate more than $15.00.  Expenses for obtaining such things as hospital records are reimbursable so long as a copy of the cancelled check or the receipt from the hospital is attached to the voucher.  Fees for personal subpoenas are not reimbursable in a criminal case because the Criminal Procedure Law does not require the payment of a witness fee.  However, expenses for subpoenas duces tecum in criminal cases and all subpoenas in Family Court are reimbursable expenses as long as a copy of a receipt or a cancelled check is attached to the voucher.  Costs for necessary service of process are also reimbursable.
Photocopies at the rate of $.15 per copy and fees for transcripts, if necessary, are reimbursable.  Attorneys must attach a receipt or statement showing the date, number and purpose of the copies or transcripts.  For voluminous copying, a court order for services should accompany any invoice.  
Any additional necessary expenses commonly incurred in representation of a client shall be reimbursable with proper proof. 
c.  Experts, Interpreters and Investigators
Court permission to retain an expert, such as a private investigator, chemist, social worker or other similar expert, must be obtained PRIOR to hiring the expert under section 722-c of the County Law.  There is a statutory limit of $1,000 for these services, unless the court finds extraordinary circumstances.  For the Conflict Defender to authorize payment, the court order must accompany the expert’s invoice.  
Where an interpreter is necessary, the assigned attorney must attach the interpreter’s invoice to the voucher for payment as an expense to the attorney.  If the services of an interpreter or other service that does not require a court order is necessary, and the attorney must pay the vendor prior to submission of a voucher, the attorney must contact the Conflict Defender’s Office for approval of a partial voucher.
	Provision for direct payment by the County to investigators, interpreters, experts and court reporters	may be approved in advance by the Conflict Defender under certain circumstances.  Please contact the Conflict Defender in advance if you are seeking direct payment.
d.  Approval of Vouchers
Vouchers are first submitted to the Court for approval and then forwarded to the Conflict Defender for approval.  The Conflict Defender reviews vouchers for mathematical accuracy, attachment of required affidavits for extraordinary costs and conformance to the voucher regulations contained herein.  The Conflict Defender’s Office then submits approved vouchers for payment to the County Finance Department who also reviews vouchers for accuracy and conformance.  In the event there are mathematical or other errors, the vouchers will be corrected and a notice of the corrections will be forwarded to the attorney.
No voucher in excess of statutory limits shall be paid unless an Affidavit of Extraordinary Circumstances has also been submitted and such extraordinary circumstances have been certified by the Court.  
In the event the Conflict Defender disapproves a voucher, the Conflict Defender and the assigned attorney shall confer regarding appropriate resolution. In the event consent to appropriate resolution cannot be achieved, the Conflict Defender shall refer the matter to the Ontario County Bar Association’s Assigned Counsel Advisory Committee or ad-hoc Committee to conduct a fair hearing and render an appropriate decision.  In the event the Court disapproves a voucher, the assigned attorney may confer with the Court and Conflict Defender regarding appropriate resolution.
As reimbursements to attorneys are made by public funds, the County reserves the right to require attorneys to submit documentation of all costs identified on a voucher.  Payments to participating attorneys are public information and periodic reports are prepared and submitted to the Board of Supervisors.
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