ONTARIO COUNTY ASSIGNED COUNSEL PLAN


I. INTRODUCTION
The Ontario County Assigned Counsel Plan (“the Plan”) is a cooperative effort between Ontario County and the Ontario County Bar Association (“Bar”) for the provision of quality legal services to eligible indigent persons who possess a statutory right to assigned counsel pursuant to Article 18-B of the County law, Section 262 of the Family Court Act, Section 407 of the Surrogate’s Court Procedure Act, Section 259-i(3)(f)(v) of the Executive Law, and any other current or subsequently enacted statutory provisions conferring the right to assigned counsel.   
The delivery of indigent legal services concerns two primary classifications: criminal defense and Family Court representation. The criminal defense aspect includes felonies, misdemeanors and violations involving the possibility of a jail sentence, such as disorderly conduct and harassment.  The Family Court services include representation on such matters as violation of child support orders, child custody and visitation, child abuse and neglect, family offenses and paternity.
II. DUTIES OF THE CONFLICT DEFENDER
The County of Ontario, through its Board of Supervisors, created the Office of the Ontario County Conflict Defender to discharge the County’s responsibility for the delivery of legal services to indigent persons who qualify for the appointment of counsel in various proceedings in all of the Courts of the Ontario County.  The Conflict Defender serves pursuant to Local Law 3-2013 with a two-year appointment by the Ontario County Board of Supervisors.  A copy of Local Law 3-2013, specifying the general duties of the Conflict Defender, is attached hereto.  
The Conflict Defender’s Office accepts or assigns criminal cases in which the Ontario County Public Defender has a conflict and all family court and other cases in which assigned counsel is authorized, to ensure that effective counsel is promptly available to all eligible indigent persons who require legal representation.
To that end, the Conflict Defender sets policies for the administration of the Plan, determines eligibility for assigned counsel representation, makes budget analyses and budget proposals to the Board of Supervisors, maintains and administers the application process and list of attorneys who wish to be on the Assigned Counsel Panel, recruits and approves new attorneys to serve on the panel, designs and implements an orientation program for new attorneys, coordinates Continuing Legal Education Programs and training of panel attorneys, makes rotational assignments to panel attorneys, creates and maintains a brief and form bank for panel attorneys, reviews vouchers for payment submitted by attorneys, maintains cooperative relationships with the Judiciary and Bar, develops and implements complaint procedures, and revises and enforces Plan standards and regulations.
The Conflict Defender also ensures that all participating attorneys comply with the terms of the Plan. In this vein, the Conflict Defender maintains such internal control procedures as are necessary to determine that persons seeking assigned counsel are truly eligible, and that claims for services rendered which are submitted to the County for payment by attorneys participating in the Plan fairly and accurately depict such legal representation as was necessarily provided under the Plan. The Conflict Defender also maintains such records as are necessary to secure the qualitative integrity and effectiveness of the Plan.  
To effectuate these duties, the Conflict Defender shall issue, maintain and periodically revise as necessary, a written Assigned Counsel Handbook, a copy of which is attached hereto.  Said Handbook contains standards and regulations for representation that are to be adhered to by Panel Attorneys.  Any substantive revisions or changes to the Assigned Counsel Handbook shall require that the Conflict Defender and the Bar meet and confer regarding same. 
III. DUTIES OF THE ONTARIO COUNTY BAR ASSOCIATION
	The Bar shall maintain an Assigned Counsel Advisory Committee which shall work with the County to implement and maintain the Plan.  Any revisions to the Plan require the prior written approval of the County and OCBA.
In addition, the Bar shall form Ad Hoc committees, as necessary and consistent with the bylaws of the Bar, for review of alleged program violations, attorney complaints not rising to the level of a formal grievance, and voucher disputes.  Any grievable complaints regarding attorneys shall be forwarded to the Grievance Committee for the 7th Judicial District consistent with Rule 8.3 of the Rules of Professional Conduct.
IV. ATTORNEY PARTICIPATION IN THE PLAN
Participation by attorneys in the Assigned Counsel Plan shall be limited to those attorneys who reside or maintain a law office in Ontario County.  In the event that there is not a sufficient number of attorneys on each particular panel with the experience, expertise and reasonable caseloads to handle the current assignments in Ontario County, the Conflict Defender may permit attorneys outside Ontario County to become members of the panel.  The Conflict Defender and the Bar shall first meet and confer regarding any such additions when and if they become necessary.
In addition, panel attorneys must be admitted to practice in the Courts of New York State and presently be in good standing before the New York State Bar, have current OCA registration, and meet the criteria for panel membership as outlined in the Assigned Counsel Handbook.  
As a condition of continued participation, attorneys in the Plan must also comply with any continuing legal education requirements prescribed by the Conflict Defender, as well as all regulations governing program operations. The Conflict Defender may promulgate additional regulations and standards governing attorney participation in the Plan which maintain the integrity of the Plan.  The parties shall meet and confer regarding any substantive changes to the attorney Handbook. 
The Conflict Defender shall issue an application form which shall be provided to any attorney with the required qualifications seeking to participate in the Plan.  As part of the application, the applicant must consent in writing to abide by the provisions of the Plan and the Assigned Counsel Handbook. The Conflict Defender shall review any application which is submitted and promptly render a determination of eligibility. 
	An attorney shall be peremptorily disqualified from participation in the Plan for any of the following reasons: (a)  disbarment; (b)  suspension from practice; or (c)  failure to maintain a law office or residence in Ontario County, unless exception has been granted by the Conflict Defender as determined above. Upon elimination of these disqualifying conditions, the attorney may reapply for participation in the Plan.
	An attorney may also be disqualified from participation or sanctioned for any of the following reasons: (a) substantial failure to comply with any provision of the Handbook; (b) substantial failure to provide competent representation to assigned clients; or (c) substantial failure to comply with continuing legal education requirements prescribed by the Conflict Defender.
In the event of an alleged violation, the Conflict Defender shall notify the attorney in writing of the alleged violation and shall meet with the attorney regarding appropriate resolution. In the event consent to appropriate resolution cannot be achieved, the Conflict Defender shall commence a complaint by serving it upon the respondent attorney and filing it with the President of the Ontario County Bar Association. The President shall then form an Ad Hoc Committee of three impartial attorneys to conduct a fair hearing and render an appropriate decision.  
V. ELIGIBILITY DETERMINATIONS
	Assigned counsel shall be provided under the Plan to eligible indigent persons who are charged with a felony, misdemeanor, or the breach of any law, other than a traffic infraction, for which a potential jail or prison sentence is authorized and who are not being represented by the Public Defender’s Office or the Conflict Defender’s Office.  Assigned counsel shall also be provided under the Plan to eligible indigent persons who possess a statutory right to assigned counsel pursuant to Section 262 of the Family Court Act, Section 407 of the Surrogate’s Court Procedure Act and Section 259-i(3)(f)(v) of the Executive Law and any other current or subsequently enacted statutory provision conferring the right to assigned counsel and who are not being represented by the Public Defender’s Office or the Conflict Defender’s Office.  The Plan does not provide assigned counsel for: (1) traffic infractions; (2) offenses not involving a potential jail or prison sentence (e.g. possession of marijuana, 1st or 2nd offender); or (3) any other case where a statutory entitlement to assigned counsel does not exist, unless ordered by the Court. 
In criminal cases, eligibility is determined by the Public Defender prior to referral to the Conflict Defender due to conflict, unless the Public Defender determines that there is an inherent conflict in the review of the financial status of an applicant.  In such cases, the Public Defender shall refer the eligibility determination to the Conflict Defender.
In all other cases covered by the Plan, persons seeking assigned counsel shall complete an affirmation of financial status in a form prescribed by the Conflict Defender for the purpose of determining eligibility under the Plan.  In lieu of the affirmation, a Court may assign counsel upon a litigant’s verbal answers sought under oath in view of the Conflict Defender’s eligibility guidelines.  
The Conflict Defender currently determines financial eligibility using a basic income standard for a family unit of the same size after consideration of fixed necessary obligations.  Additional factors also are considered in determining whether a litigant who receives an income in excess of the suggested maximum level may be eligible, including whether the applicant has any liquid assets or other ability to pay, and the costs of hiring a private attorney in the area for the particular type of case.  Eligibility guidelines may be revised and updated by the Conflict Defender as needed and consistent with the laws and obligations of the County.  
Pursuant to County Law section 722-d, in appropriate cases, a Court may order a financially able litigant to make payment for assigned counsel services to Ontario County as the interests of justice may dictate.  Upon authorization of partial payment, a written Order shall be prepared by the Conflict Defender and entered by the Court.  
For unemancipated minors, a parental Affirmation of Financial Status shall be required from the child’s custodial parent(s).  If the parent fails to return the Affirmation, or if upon initial review of the parental Affirmation the household is determined ineligible for assigned counsel, the parent shall be so notified. In no case should an eligible child be denied counsel due to parental unwillingness to pay.
After an initial eligibility determination is made and an attorney assigned, any change to the client’s eligibility shall not effect payment to the assigned attorney for services rendered to that client unless and until the assigned attorney’s assignment is terminated by the Court or terminated in writing by the Conflict Defender.  
VI.   ASSIGNMENT PROCEDURES
As much as practicable, assignments shall be made on a rotating basis from a list of all eligible participating attorneys who desire to practice in the subject Court.  In assigning counsel, due regard shall be given to the following factors: potential conflicts of interest, geographic proximity, prior representation (continuity of counsel), the number of other pending cases assigned to the attorney, and attorney skill and experience with the type of case involved.  If a Court assigns counsel from the bench, the assigned attorney shall immediately notify the Conflict Defender of the assignment.   
The Conflict Defender shall maintain several panels of qualified attorneys for assignments.  Guidelines for inclusion on a specific panel are contained in the Handbook.  The current panels are ABC Felony, DE Felony, Misdemeanor and Violation, SORA, Parole Violation, Criminal Appeal and Family Court Appeal.  The Conflict Defender has authority to remove an attorney from one or more panels for good cause consistent with the terms of this Plan.  The Conflict Defender may also waive one or more of the specific requirements for inclusion on any panel in recognition of an attorney’s practical or equivalent experience.    
VII.   PAYMENT RATES AND LIMITS
[bookmark: _GoBack]Attorneys shall be paid at the rates and maximum fee levels specified in County Law 722-b.  Currently the rates and limits are as follows:
A. Seventy-five Dollars ($75.00) per hour for felonies (except capital cases), appeals, SORA hearings, parole violations and appeals, felony probation violations and family court representation, up to $4,400.00; and  
B.  Sixty Dollars ($60.00) per hour for misdemeanors, lesser offenses where no felony is charged, and misdemeanor probation violations, up to $2,200.00.
Fees for more than the statutory limit require an attorney affidavit of extraordinary circumstances and an order and voucher signed by the court.  Further regulations regarding voucher preparation and payment are contained in the Assigned Counsel Handbook. 
VIII.	SUPERSEDING PROVISION
	This Plan supersedes the existing Assigned Counsel Plan which was adopted and approved by the Board of Supervisors pursuant to Resolution No. 698 of the year 1989.
IX.	EFFECTIVE DATE.
	This Plan shall become effective immediately upon approval by the Ontario County Bar Association and adoption of an approving resolution of the Ontario County Board of Supervisors.  Such approved Plan is subject to approval by the State OCA pursuant to Section 722(3) of the County Law.
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